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Summary

In March 2010 Mike Penning MP said that our motorways were fiblighted by rubbisho.

He is now the Under-secretary of State for Transport with responsibility for the Highways Agency, the
body responsible for managing our motorways.

This report has been prepared for him and explains how this state of affairs has come about. It shows
that:

1 The Highways Agency fail to carry out the duty of the Secretary Of State for Transport under
the Environmental Protection Act to keep our motorways ffree of litter and refusea

1 They do not lay down measureable cleansing performance standards for their maintenance
contractors. They are therefore not in a position to monitor performance and manage
outcomes.

1 Instead,theypasst he buck by otlieskidgieshodheigcontragctors.

1 In turn, the contractors conveniently misinterpret the EPA and the associated Litter Code of
Practice.

1 They fail to operate ficl eansi ng s ccay @ut kleassing ca ra diegular basisa
Instead, they r el y solely on the Codeds Al ast resorto
procedures.

1 Standard excuses are then used by the HA and its contractors to divert attention from these
deficiencies.

An electronic version of this report can be found at www.cleanhighways.co.uk



http://www.cleanhighways.co.uk/

The problem

The Environmental Protection Act S 89(1) requires duty bodies ensure that our highways and
roads , so far as is practicable, are kept clear of litter and refusefi(See note 2).

(The duty body for motorways in England is the Secretary Of State for Transport acting through the
Highways Agency (HA)).

Yet:

1 Our road networks, in particular our motorways, are fblighted by rubbishé Mike Penning
MP in March 2010 (3).

1 In Spring 2010 huge quantities of litter had been allowed to accumulate on the M40 (4)
1 We rarely see anyone litter picking motorway verges

1 There are no warning signs and we never hear of anyone being fined for littering on a
motorway

What should be happening

Given the task of ensuring the motorways are kept, as far as practicable, clear of litter one would
expect the HA to establish a set of cleansing procedures. These would specify how frequently each
section should be litter-picked, the standard to be achieved, the safety measures to be employed as
well as the traffic management procedures to be adopted.

They would take into account issues of practicality, for example, it would be impracticable to expect
every cigarette end to be picked up or for central reservations to be litter picked every day.

This process would be guided by the advice given in the Litter Code of Practice and one would expect
the resultant regime to combine fregularc | e a rwithnfigrde a ¢ 1 ie a etd deadwith one-off
incidents.

One might expect that, say, 90% of the verges, including most of those on slip roads, would be litter
picked weekly. Those presenting particular problems, e.g. those lacking hard shoulders might be
cleaned monthly. Central reservations might be cleaned quarterly.

One would imagine that these procedures would then be built into the contracts with the
service providers (maintenance contractors) as performance standards against which the HA
could monitor their delivery and therefore manage the process for which they are responsible.

In addition we would expect HA patrol officers to issue on-the-spot fines to those dropping litter and to
see warning notices to that effect.

As a consequence we would expect to see our motorways largely free of litter. However, this is not
what happens.




What actually happens

The HA passes the buck to its contractors

The HA do not lay down specific performance standards. Instead they pass the buck to their
contractors. The evidence for this is as follows:

a) The M40 maintenance contract states that the contractor will discharge the duties of the
Secretary of State under EPA S89 (1) and (2)and have regard to any codes of practice in
force under S89(7). (See note 5). The Contractor not the HA.

b) In a letter of 23™ Feb 2010 written in response to an EPA S91 Warning Notice complaining
about the littered state of the M40 the HA said:

fié t hSecretary of State for Transport has discharged all duties to UK Highways ( i M4® s
maintenance contractor) to Act as Litter Authority in accordance with the Environmental
Protection A ¢ t & have provided UK Highways with a copy of your e-mail and as they are

the Litter Authority, have asked them to provide you with a more detailed responsed

(Appendix 2)

c) Inthe 6 months to 31> March 2010 when the southern end of the M40 was in an appallingly
badly littered state there were no recorded communications between the HA and their
contactor which referred to the state of cleanliness or otherwise of the motorway. No items
on cleanliness appeared in the minutes of their meetings covering the same period.
(Appendix 3)

d Even t hough Iditthteeri ssruet bd M4 0 hresgonsible BAmanageg ni f i ed o
stated in Oct 2010 that i dlo not routinely receive any reports/logs/documents from my
Contractor in relation to littera (Appendix 4 red paragraphs)

e) No systematic monitoring of the cleanliness of the M40 is carried out by the HA. (Appendix 4
I green paragraphs).

It is presumed that the same regime applies to the other motorways.

It is clear that the H A @agtitude to litter is that they have passed the Secretaryof St at e 6 s
responsibilities on to their contractors - effectively washing their hands of the issue.

The wording of the contracts would only be acceptable if the HA were to follow it up with a
pro-active regime of monitoring and managing performance. They do not.

The contractors misinterpret the Litter Code of Practice

The contractors are therefore left to their own devices to carry out the duties of the Secretary of State.
i.e. to interpret and apply the relevant sections of the EPA and the Litter Code Of Practice (6).

The following extracts from the Code are pertinent:

LC 6.5 This Code introduces a revised set of recovery times for restoring local environmental
standards for litter, refuse and detritus, if they fall below the prescribed standard. However,
these should be regarded as a last resort as the levels should be maintained above an
acceptable standard at all times.

LC 9.1 Duty bodies are expected to set their cleansing schedules so that they meet the duty
to keep their relevant land clear of litter and refuse, and highways clean.
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LC7. 3 € |t i s agerspokland shalld throumh monitarimg and the appropriate
use of resources, keep their land clear of litter and refuse so that it does not fall below grade
B and is cleansed to grade A on a regular basis.

What the contractors have done is to ignore the requi
fmaintainl evel s above an accept abhaeefwusednsdlgyromthedasst regdrtl! t i me s
recovery times . These are given in Table 1 of the Code.

Their cleansing strategies are ther ebtertanquiangel v Ar eac
annual or 6 monthly, routine maintenance closures when lines are repainted and grass is cut.

Table 1 includes monumental let outs, for example it categorises the carriageways, verges and

central reservations of motorways and trunk roads as
health & safety and practicability are dominantod and
to an acceptable gra d e 28 daysfor as soon as reasonably practicalo .

This regime is incorporated by Carillion pCode (the M4C0C
of Practice. (Appendix 5). This says for example that slip roads with no hard shoulders are to be

inspected fortnightly and, if found to be below Grade C,aret o be returned to Grade B
as soon as practicabl e o .thecoftiactor itdefprets this ® meao thatifnotme d t ha't
practicable they can take longer than 28 days. In other words they can take as much time as they

like.

The contractors do not employ dedicated litter picking teams. Litter picking is done on an ad hoc basis

by their Incident Support Units manned by skilled operatives many of whom resent having to pick
litter.

Diversionary tactics are used as a substitute for action
Those responsible for these failings divert attention from them by:

9 Shifting the focus onto the litter droppers.

1 Emphasising the tonnage of litter collected i this sounds good but reveals nothing
about how long the litter was lying there before being collected.

1 Adopting the role of the victim by emphasising the danger to the litter pickers.

1 Emphasising the need for traffic management (signs and cones) and the subsequent
traffic disruption.

1 Pointing out that cleaning diverts scarce resources from other activities

1 Making greatplayof thed6 Bag and Bin itdo campaign
Amey p | cAugust 2010 press release makes expert use of three of these smoke screens obviating
the need, it would seem, to say anything about the standard of cleanliness being, or not being,

achieved.(Appendix 6)

Chris Mole, the Under Secretary of State for Transport in the Labour Government used five of them in
his reply to Mike Penning at the Transport Committee debate in March 2010.

He also said that service providers, i.e. the maintenance contractors, have to follow the standards set
out in the EPA and they, the service providers, monitor road cleanliness.

Hopefully this report will alert his successor to the deficiencies of this approach.
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Recommendations

In the short term:

1.

The Minister should instruct the Highways Agency to accept and execute its responsibility
under the EPA S 89(1) to ensure that our motorways are, so far as is practicable, kept clear of
litter and refuse, and end the tacit regime of self regulation by their maintenance contractors.

The Minister should challenge the current excuse culture within the HA and its contactors.

The HA should advise its contractors that in order to comply with the EPA and the Litter Code
of Practice they should implement cleansing schedules and clean the motorways on a regular
basis.

The procedures should be such that performance against commitment can be monitored by
HA inspectors and penalties applied if it falls below standard.

Under such a regime 90% of the verges, including most of those on slip roads, should be litter
picked at least weekly. Those presenting particular problems should be cleaned at least
monthly. Central reservations should be cleaned quarterly.

The HA should empower their patrol officers to issue on the spot litter fines and pursue an
active policy of confronting the perpetrators of litter crime.

In the medium term:

1.

The Litter Code of Practice should be reformed to make it clearer, simpler and less open to
misinterpretation (7).

Legislation should be amended so that, where the perpetrator cannot be identified, the
registered keeper of a vehicle becomes responsible any litter dropped from it. This will make
prosecutions much simpler. Hidden cameras could then be used to provide the necessary
incriminating evidence.

Keep Britain Tidy should be commissioned to carry out periodic surveys of the cleanliness or
otherwise of our motorways and publish an annual report rating each stretch of motorway.

Peter Silverman MA MSc

Clean Highways
17" November 2010




Notes

For more information on Peter Silverman and Clean Highways go to
www.cleanhighways.co.uk/

Environmental Protection Act
www.legislation.gov.uk/ukpga/1990/43/contents

Mike Penning MP www.dft.gov.uk/press/ministers/mikepenning
To see a video of the debate on Motorway Litter initiated by him please go to
http://news.bbc.co.uk/democracylive/hi/house _of commons/newsid_8593000/8593549.stm

M40 i a successful Court was taken against the Secretary of State for Transport in the
Magi stratesé Court over the I|littered state of
details please go to www.cleanhighways.co.uk/castudies/m40/

Appendix lincludes some of the photographs used in evidence.

The following is the relevant extract from the contract with UK Highways M40 Ltd, the
contractors for the M40

27.6 Litter Authority

27.6.1 If and so long as required by the Secretary of State by notice to do so,
the DBFO Co shall discharge in respect of the Project Road (or any part
thereof specified by the Secretary of State) the duties of the Secretary of
State under Sections 89(1) and 89(2) of the Environmental Protection Act
1990. In discharging those duties, the DBFO Co shall have regard to any
codes of practice in force under Section 89(7) of such Act from time to time.

27.6.2 For the avoidance of doubt, in respect of any period during which all or
any part of the Project Road is not the subject of a notice given by the
Secretary of State pursuant to Clause 27.6.1, the DBFO Co shall procure
access for the Relevant Authority in accordance with Clause 12.4.2 to
discharge the duties under Sections 89(1) and 89(2) of the Environmental
Protection Act 1990.

DEFRA Litter Code of Practice
www.defra.gov.uk/environment/quality/local/litter/code/documentsiitay. pdf

The Code badly needs reforming. It is verbose, confusing and often self contradictory.

Reference has already been made in this report t
pr act iiorelatibngo the last resort response times. This could be interpreted either as:

(a) you must take action as soon as practicable or by 28 days at the latest, or as

(b) try and take action in 28 days but if it is not practicable you can take longer.

As we have seen the M40 contractor has adopted the second interpretation.

The Code (11.4.7)say s @ On mo eregafetpigsees arenphramount it is
recommended that cleansing is always carried out alongside routine maintenance to aid

maintenance standardsa

Take t heOmpnotorvays whigre safety issues are paramount. . 0 Does this
safety issues are paramount on all parts of all motorways, or does it refer just to those parts of
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motorways where safety issues are paramount e.g. sections with no hard shoulder.
Looking at the whole sentence does it mean:

(a) You should clean any sections that are to be maintained (e.g. grass cut) to help to make
the maintenance task more effective, or

(b)You can put off cleaning any areas which presents health and safety issues until routine
maintenance is due regardless of how long this would take.

Carillion, the M40 contractor® subcontractor, seems to have adopted the latter interpretation.
See Appendix 5 footnote 2.

A report critiquing the Code is planned.
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